
Hot Topics and Myths 

in Appraiser Liability 

 

 

 

  

 

 

Peter Christensen, General Counsel 

LIA Administrators & Insurance Services 

Santa Barbara, CA 

800-334-0652 

peter@liability.com 

 



Where Are We Going This Morning? 

  
• Overview of appraiser professional liability claims: 

• Basic liability prevention suggestions 

• Understand key elements of negligence claims 

against appraisers from a very recent WA case 

• Cover some hot issues and dispel a few myths 

 

• Reminder: liability for appraisers in general is not out of 

control 

 
 



Five Quick Liability Prevention Tips  

1. “Appraise” clients, parties and assignments for 

unreasonable risk – follow your gut instinct. 

2. Focus on precise, narrow descriptions of intended 

use and intended user – can a party who you really 

don’t intend to rely on your report (like a borrower) 

twist your language? 

3. Proofread your reports. 

4. Get square footage right. 

5. Disclose special conditions in clear plain English. 

 

 Look for new engagement materials and appraisal 

terms and conditions from AI in the near future. 



Very Recent Commercial Appraiser Liability Case: 

RockRock Group v. Value Logic, WA Court of Appeals 

Opinion Published July 7, 2016 

• In mid-2006, a real estate developer had two adjacent properties near 

Spokane under contract for $475,000 and $300,000. 

• One property was 51 acres; the other was 39 acres. 

• Both were zoned partially “light industrial” and partially “rural traditional” (a 

classification permitting minimal use). 

• The developer was seeking to flip the properties to other investors. 

• LLCs were formed through which the purchases would be made with 

financing from RiverBank. 

• RiverBank engaged Value Logic to appraise the properties – the fees paid 

were $3,000 and $2,000. 

• The appraisals, delivered in October 2006, valued the properties at 

$4,500,000 and $4,250,000. 

 



RockRock Group v. Value Logic, WA Court of Appeal 

Opinion Published July 7, 2016 

• The reports contained the following limitations: 

 

 

 



RockRock Group v. Value Logic, WA Court of Appeal 

 Opinion Published July 7, 2016 

• The reports contained the following limitations: 

 

 

 



RockRock Group v. Value Logic, WA Court of Appeal 

 Opinion Published July 7, 2016 

• The developer received copies of the appraisals and showed them 

to a few prospective investors or told investors what the appraised 

values were during investor meetings. 

• Some of the investors received copies from a closing agent. 

• The developer’s pitch was that the investor LLCs would be able to 

flip their interests quickly – the investors purportedly did not know 

that the developer had the properties under contract for far less 

than they were paying. 

• Statements were made by the developer to investors such as: “with 

the appraisals I got . . . an idiot could get into these properties and 

make a quarter million dollars.” 

 



RockRock Group v. Value Logic, WA Court of Appeal 

 Opinion Published July 7, 2016 

• The investor LLCs – one named RockRock Group and the other 

RussellRock Group – purchased 75% interests in the properties. 

• RockRock paid $1.8m for its interest in the 53-acre property; 

RussellRock paid $1.63m for its interest in the smaller property.  

• RiverBank financed the purchases based on the appraisals and with 

personal guarantees from the investors in each LLC. 

• After acquiring their interests, RockRock and RussellRock were not 

successful in re-flipping the properties themselves. The market tanked 

almost immediately after the purchases were complete. 

• In 2009, payments came due on the loans, defaults occurred, and the 

investors were called on their guarantees. 

 

 



RockRock Group v. Value Logic, WA Court of Appeal 

 Opinion Published July 7, 2016 

• In 2009, a review appraiser for the bank found the original appraiser 

had overvalued the properties by applying a value per square to the 

entire properties based on “light commercial” zoning. 

• Another appraiser valued the properties at $1,220,000 and $520,000. 

• In 2011, RockRock and RussellRock sued Value Logic and its two 

appraisers. 

• The gravamen of the complaint was that Value Logic negligently 

overvalued the properties in 2006 and that the LLCs would not have 

completed the purchases but for the overstated values. 

• The primary theory was negligent misrepresentation. 

• The damages demanded by the plaintiffs exceeded $5,000,000. 

 

 

 

 



RockRock Group v. Value Logic, WA Court of Appeal 

 Opinion Published July 7, 2016 

• A primary key to any claim for professional negligence or negligent 

misrepresentation is the concept of duty – the plaintiff must 

establish that the appraiser owed the plaintiff a “legal duty.”  

• For the client who hired the appraiser, establishing duty is easy. 

• Whether an appraiser may be found to have owed a duty to non-

clients become fuzzier and, in most states, subject to a test 

described in what is called the Restatement Second of Torts, 

§552. 

• This is how the WA Court of Appeals applied the test – the duty 

element: 

  

 

 

 



RockRock Group v. Value Logic, WA Court of Appeal 

 Opinion Published July 7, 2016 

• Value Logic moved for summary judgment, which was granted by 

the trial court on the basis that Value Logic did not owe the investor 

LLCs (or individual investors in the LLCs) a legal duty. The WA 

Court of Appeals affirmed the judgment. 

• Why? All that good language in the appraisal reports (not 

contradicted by anything in the engagement agreements or by 

other evidence). 

 

 

 

 

 



But I’m a Residential Appraiser,  

“What Can I Do?” 

Include a specific advisory in form reports directed to 

purchasers/borrowers and sellers.  Example: 

 
“The appraiser has not identified any purchaser, borrower or 

seller as an intended user of this appraisal and no such party 

should use or rely on this appraisal for any purpose.  Such 

parties are advised to obtain an appraisal from an appraiser 

of their own choosing if they require an appraisal for their 

own use.  This appraisal report should not serve as the basis 

for any property purchase decision or any appraisal 

contingency in a purchase agreement relating to the 

property.” 

 

 
 

 



Hot Topic: 

FHA 

 

Borrower 

Demand 

Letter about  

a Roof Leak – 

9 Years after 

Appraisal 



“Wait, that appraisal was 9 years old. 

What About the Statute of Limitations? ” 

Myth: “I can’t be sued over an appraiser that I did 
more than 5 years ago.” 

 
Statutes of limitation for claims against appraisers: 
• Have no relationship to USPAP’s 5-year 

recordkeeping requirement 
• May be subject to the “discovery rule” 
• Are extended for the FDIC and some others 
• Vary by the type of claim and state 

 
• So how long is it here?  3 years in WA. 
• However, a “discovery rule” applies in WA. 

 



 
 



New, Restated and Unified FHA 

Appraisal Requirements – Examples 

 

  
 

 

• Changing the word “should” to “must” in 

numerous appraisal requirements 

• New or revised inspection items.  Examples: 

Attic and crawl spaces 

Appliances 

Electrical and plumbing 

• Analysis and reporting.  Examples: 

New photograph requirements 

Legal non-conforming use 

 



What Do We Make of the 

Changes and Requirements? 

 

   
 

Performing the assignments: More work, 

unpleasant tasks, and more time.   

 

What is your liability risk?  Getting sued by 

either the lender or borrower. 

 

Here, I have good news.  FHA assignments do 

not overall cause more liability to appraisers 

than other “regular” lending assignments. 

 



FHA Assignments Do Not Overall Cause 

More Liability Risk – Just Different  

 
 

• Lender claims overall are lower compared to 

non-FHA lending assignments: FHA insurance, 

greater scrutiny, better appraisal practices, lower 

loan limits – are all factors that decrease claims.  

The negative factors are higher LTV and lower 

borrower credit ability. 

 

• Borrower claims are where we do see increased 

claims, as compared to “regular” assignments.  

Thus, let’s focus liability prevention there. 

 

 

 



FHA Liability Prevention: 

Use and Build on the FHA’s Guidance about 

Intended Use and Intended Users 

 

  



And, the FHA’s Advisory to Borrowers 

 

  



#1 Point for FHA Liability Prevention: 

Use and Build on Guidance about Intended Use/User 

 

  In your report, be sure to use the express wording given 

to appraisers in the FHA handbook regarding intended 

use and user: 

  
"The intended use of the appraisal is solely to assist FHA in 

assessing the risk of the Property securing the FHA-insured 

Mortgage (24 CFR § 200.145(b)). FHA and the Mortgagee are the 

intended users of the appraisal report. The FHA Appraiser does 

not guarantee that the Property is free from defects. The appraisal 

establishes the value of the Property for mortgage insurance 

purposes only.” 



#1 Point for FHA Liability Prevention: 

Use and Build on Guidance about Intended Use/User 

 

  Include additional language further restating and 

clarifying these issues – my suggestion: 
  

“Notwithstanding the pre-printed language on the fill-in form used to report 

this appraisal: (1) Pursuant to the requirements of HUD Handbook 4000.1, 

the intended use of this appraisal is solely to assist FHA in assessing the 

risk of the Property securing the FHA-insured mortgage; (2) FHA and the 

identified Lender/Client (the mortgagee) are the only intended users of the 

appraisal, and no borrower is intended to, or should, use or rely on the 

appraisal; (3) the appraisal establishes the value of the subject property for  

FHA’s and the Lender/Client’s mortgage underwriting only, (4) the appraisal 

is not a home inspection and does not replace the services of a home 

inspector, and (5) the appraiser does not guarantee that the subject property 

is free of defects.” 



Discussion Item: FHA Photo Requirements 

More Photos Reduce Risk 





Discussion Item: Sewer Versus Septic 

Give Extra Attention to Sewer/Septic 

  



Discussion Item: Sewer Versus Septic 

Give Extra Attention to Sewer/Septic 

  
 One of the most common mistakes we see leading 

to a borrower claims is failing to identify and report 

that a property is served by a septic system and 

wrongly reporting the property as served by sewer. 

 It’s #2 on our list of most common claim items not 

strictly related to value. 

 Typical reasons for the error: using a template form 

without editing the box for sewer/septic, relying on 

MLS or other incorrect information, and making an 

actual mistake in the field. 

 

 



Discussion Item: 

Appliances 

  

In general, not a liability risk, except in the 

rarest of circumstances (the house caught fire 

following attempted testing of a stove). 



Discussion Items:  

Roofs and Attics 

  



Discussion Item: the Foundation 

  



Discussion Item: Encroachments 



Some Basic Pieces of Liability Prevention 

Advice for All Types of Assignments 

 
 

Proofread reports 

Keep strong work files – extra photos and notes 

Keep work files for several years longer than 

USPAP requires 

Be vigilant in narrowly identifying your clients, 

intended users and uses in your reports  

Use plain English in your report to describe 

conditions and issues that concern you – don’t just 

rely on canned phrases 

Follow your gut instinct about clients or situations 

that pose a high risk 
 

 

 

  

  



Hot Topic: Square Footage Claims 

  
• Number #1 claim issue after pure value claim 

• Get the measurement right 

• Double check your calculations and sketches 

• Proof for typos 

• Don’t trust borrowers, sellers, MLS, public records 



Don’t Trust Borrowers, Sellers or MLS 



 Client(s) of the Appraiser.  Examples: 
 Taxpayer who hired appraiser to provide value for return 

 Divorcing spouse who hired appraiser 

 Party to condemnation suit who hired appraiser as expert 

 Parties who jointly engaged appraiser to determine 
purchase price or a rental rate for a lease renewal 

 

Myth: “Only Appraisers who work for lenders get sued.”   

So, Who Sues Appraisers Engaged as “Experts” or Who 

Perform Other Non-Lending Work? 



Hot Topic: 

Conservation Easement Appraisals 



Case Example: 

Conservation Easement Appraiser 



Case Example: 

Conservation Easement Appraiser 



Hot Topic:  The Emerging Mass Litigation Problem 

Involving Appraisers.  What Is It?  

What lessons can be learned in general by all appraisers? 

 



Mass Litigation Phenomenon 

(Fueled by Impact Mortgage Holdings) 

 Litigation investors suing appraisers for profit. 

 Currently, it principally involves an investment entity named 

Llano Financing Group LLC, and 99% of the loans have ties 

to Impac Mortgage Holdings/Impac Funding. 

 Claims relate to residential appraisals for loans at height of 

real estate bubble.  

 Affects appraisers from all spectrums – licensed, certified, 

trainees, supervisors, designated, uninsured and even 

deceased. 

 The concern is that the phenomenon will catch on and spread 

to more current appraisal work or commercial appraisals. 

 

 



470+ cases overall 

 

310+ filed by Llano 

in last 12 months 

 

200 in Florida 

50+ in Illinois 

38 in Las Vegas 

 

650+ appraisers 

sued overall by the 

entities 



The Impac Funding Agreement Fueling 

The Current Cases 



Assignment of Right to Sue Appraiser 



What’s in a Complaint? 



What’s in a Complaint? 



What’s in a Complaint? 



What’s in a Complaint? 

Cookie Cutter Allegation of Negligence 



Sometimes a Cookie Cutter Review 

is Attached 



Often the Allegations Are Obviously Flawed 



 With any legal threat or 

claim, don’t ignore it. 

 Report to E&O. 

 Get legal assistance. 

 Handle the lawsuit 

appropriately if you are 

served. 

What To Do if It Happens to You? 

Or, if any Professional Liability Claim 

Happens to You. 



Get Legal Advice – Not Internet Advice 



Get 

Legal 

Help 



Why Do Many Appraisers Not Have Insurance 

Coverage for the Lawsuits? 

 
Most common reasons: 

• No current policy or no “tail” coverage 

• No coverage back to time period of appraisal 

because “prior acts” coverage does not go back far 

enough. 

• Appraiser has “individual” policy with exclusion for 

supervising other appraisers 

• Appraiser has “individual” policy and the appraisal 

was done by employee or contractor 

 

 

 



Common Reasons Why Appraisers Don’t 

Have Coverage for Claim Under Their E&O 

  • The “prior acts” 

or “retroactive” 

date on the 

appraiser’s E&O 

policy does not 

cover the time 

when the 

appraisal was 

performed  
  

 



Common Reasons Why Appraisers Don’t 

Have Coverage for Claim Under Their E&O 

   • The appraiser is sued for an appraisal he or she 

signed as a supervisor, or  

• The appraiser is sued for an appraisal by an 

employee or subcontractor, 

• And, the appraiser has an “individual only” policy: 

   

 


