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Where Are We Going Today? 
  

•  Overview of appraiser professional liability claims: 
ü  Cover key legal elements of negligence claims against 

appraisers and help you understand key liability 
issues. 

ü  Cover a few hot topics and dispel a few myths. 
ü  Offer liability prevention suggestions. 
ü  Assure you that liability for appraisers in general is not 

out of control. 

 



Appraiser Liability Claims 
What Is a Professional Negligence Claim? 

Ø  Duty owed by the defendant to the plaintiff to 
conform his or her conduct to a standard of care.  

Ø  Breach of that duty – e.g., providing an inflated 
valuation or failing to produce a USPAP-compliant 
appraisal. 

Ø  Reliance by the plaintiff. 
Ø  Actual damages to the plaintiff. 



Ø  Borrowers/purchasers (>50%) 
Ø  Lenders (small v. big, bank v. 

alternative lenders) 
Ø  FDIC 
Ø  Sellers 
Ø  Other parties 

Ø  Real estate agents and brokers 
Ø  Other appraisers 
Ø  Litigants (expert work) 
Ø  Random third parties 

Ø  Very few AMCs (so far) 

Who Sues Appraisers? 



Let’s Consider a Real Appraiser 
Claim Situation 

n  Review appraiser retained by lender prepares review that 
is highly critical of another appraiser’s work and also 
opines to a significantly lower value. 

n  Lender drops the appraiser from panel, costing the 
appraiser tens of thousands of dollars in lost work.  Other 
lenders learn of the “blacklisting” and more work is lost. 

n  Reviewer on his own reports the appraiser to the state for 
USPAP violations and submits the review.  However, the 
state finds no errors and actually disciplines the reviewer 
for a poorly supported review. 

n  In sum, the reviewer’s review was negligent. 
n  Can the damaged appraiser who lost tens of thousands in 

income because of the negligent review sue the reviewer 
for damages? For negligence? For defamation? 

 



“Typical” Buyer’s Remorse Case 



Allegations from “Typical” Buyer’s 
Remorse Case 



So Who Can Sue an Appraiser for Negligence? 
Or, To Whom Does an Appraiser Owe  

a Legal Duty? 
 
 
 

In most states, a professional may be liable to third 
parties for negligent misrepresentation despite the 
absence of “privity” . . .  If the professional knew or 
reasonably expected that the third party would use or 
rely on the information being supplied. 
 
 
 
 
 



“What Can I Do?” 
Include a specific advisory in reports directed to 
purchasers/borrowers and sellers.  Example: 
 
The appraiser has not identified any purchaser, 
borrower or seller as an intended user of this 
appraisal and no such party should use or rely on 
this appraisal for any purpose.  Such parties are 
advised to obtain an appraisal from an appraiser of 
their own choosing if they require an appraisal for 
their own use.  This appraisal report should not 
serve as the basis for any property purchase 
decision or any appraisal contingency in a purchase 
agreement relating to the property. 

 
 
 

 



Recent Commercial Appraisal Case 
Willemsen – CA Court of Appeal (2014) 

Include a specific advisory in reports directed to 
purchasers/borrowers and sellers.  Example: 
 
The appraiser has not identified any purchaser, borrower or 
seller as an intended user of this appraisal and no such party 
should use or rely on this appraisal for any purpose.  Such 
parties are advised to obtain an appraisal from an appraiser of 
their own choosing if they require an appraisal for their own 
use.  This appraisal report should not serve as the basis for any 
property purchase decision or any appraisal contingency in a 
purchase agreement relating to the property. 

 
 
 

 



“Wait . . .  What About the Statute of Limitations? 
That appraisal was 8 years old.” 

Statutes of limitation for claims against appraisers: 
n  Have no relationship to USPAP’s 5-year 

recordkeeping requirement 
n  May be subject to the “discovery rule” 
n  Are extended for the FDIC and some others 
n  Vary by the type of claim  
n  Vary by state 

So how long is it here in CA?  Does a discovery ruyle 
apply here in CA?  

 





Mass Litigation Phenomenon 

Ø  Spoken about a phenomenon the last several years 
that has been evolving: litigation investors suing 
appraisers for profit. 

Ø  All goes back to brothers in Texas, Chris and Ben 
Ganter. 

Ø  First Heritage Pacific Financial, then Mutual First 
LLC, then First Mutual Group LLC and Carrington 
Capital. 

Ø  Now, it’s mostly Llano Financing Group LLC. 



What is Fueling This Phenomenon? 
 



475+ cases overall 
 
350+ filed by Llano 
in last 24 months 
 
200 in Florida 
50+ in Illinois 
37 in Las Vegas 
 
600+ appraisers 
sued overall by the 
entities 



What’s in a Complaint? 



What’s in a Complaint? 



What’s in a Complaint? 



What’s in a Complaint? 
Cookie Cutter Allegation of Negligence 



Sometimes a Cookie Cutter Review 
is Attached – Watch Out for Appraiser Karma 



Often the Allegations Are Obviously Flawed 



n  Don’t ignore it 
n  Get legal assistance 
n  Handle the lawsuit 

appropriately if you 
are served 

What To Do if It Happens to You? 



Get Legal Advice – Not Internet Advice 



Common Reasons Why Appraisers Don’t 
Have Coverage for Claim Under Their E&O 

  
•  No current policy or 

no “tail” coverage. 

•  The “prior acts” or 
“retroactive” date 
on the appraiser’s 
E&O policy does 
not cover the time 
when the appraisal 
was performed. 

•      
 



Common Reasons Why Appraisers Don’t 
Have Coverage for Claim Under Their E&O 

   •  The appraiser is sued for an appraisal he or she signed 
as a supervisor, or  

•  The appraiser is sued for an appraisal by an employee or 
subcontractor, 

•  And, the appraiser has an “individual only” policy: 
   

 



Telltales of a Claim 

n  Telephone call 
n  Requests for information 
n  Subpoena for deposition testimony or 

documents (appraisal, work file) 
n  Administrative/licensing complaint 
n  Demand letter 
n  Served with a lawsuit  



U.S. v. 2,091.712 Acres of Land, U.S. District Court, 
E.D. North Carolina 2010  

•  Federal condemnation case. 
•  Government taking a restrictive easement over land adjacent 

to a Marine Corps air station. 
•  Government subpoenaed all appraisals by landowner’s 

appraiser of similar properties near military air bases and 
civilian airports. 

•  Court ruled USPAP confidentiality did not provide basis for 
appraiser refusing to disclose appraisals. 

 
“The law does not afford an evidentiary privilege to professional 
appraisers. Moreover, the USPAP rules themselves explicitly 
contemplate the production of such documents to ‘third parties as 
may be authorized by due process of law.’” 



Hot Topic: Square Footage Claims 
  

•  Number #1 claim issue after pure value claim 
•  Get the measurement right 
•  Double check your calculations and sketches 
•  Proof for typos 
•  Don’t trust borrowers, sellers, MLS, public records 
•  Use plain English for special situations: 

Example language: Appraiser notes that public 
building records, tax records and information supplied 
by the owner differ with respect to the square footage 
of the building structure.  Floor plan is unique and 
difficult to measure.  Appraiser’s measurement is 
approximate. 



“Hot” Topic: Septic Tanks 
  

•  Number #2 non-value claim issue 
•  Claim usually made by property purchaser – property 

on failing septic tank but appraiser reported property 
was served by sewer 

•  Appraiser’s error in report commonly caused by: 
•  Using template report that always states sewer 
•  Blindly relying on MLS 
•  Actual error in the field 

•  When there is doubt or special issue, use plain 
English to disclose the situation. 



“Hot” Topic: Septic Tanks 
  

•  Example plain English disclosure: 
 
Appraiser is unable to verify whether property is serviced by 
sewer or septic due to inconsistent information provided in 
public records/data sources and the property owner.  Owner 
advises he thinks property is connected to public sewer; 
however, connection cannot be confirmed in available public 
records.  Further inspection is recommended if the issue is 
material to the client’s decision making. 



What About This? 



Use Plain English Disclosures 
 
Marijuana Issue:  “The appraiser observed approximately 60 plants 
believed to be marijuana growing in basement under lighting strung 
from bare wires suspended from ceiling.  See photo.”  



Some Basic Liability Prevention Advice  
  

n  Proofread reports 
n  Keep strong work files 
n  Keep work files for longer than USPAP requires 
n  Be vigilant in narrowly identifying your clients, 

intended users and uses in your reports and cover 
letters 

n  Use plain English in your report to describe 
conditions and issues that concern you – don’t 
rely on canned phrases 

n  Follow your gut instinct about clients or situations 
that pose a high risk 

 

  

  



How to Turn a Potential Claim into an Actual Claim 
Part 1 –  Chase “Quality Review” Letter 



How to Turn a 
Potential Claim 
into an Actual 
Claim 
 
Part 2 –  
Appraiser’s 
Appeal 

“Dear Appraisal Panel, 
 
I would like to appeal your previous decision to 
place me on your Exclusionary list.  
 
The appraisal in question was admittedly sketchy 
and very lacking in detail and clarity of 
presentation.  I was truly appalled myself 
preparing the rebuttal to your review and I 
acknowledge that it did not meet the appropriate 
standards of reporting that it should have.   
 
However, this was truly not representative of my 
work in 2007, nor does it have any similarity at all 
to the work that I do currently . . .” 



How to Turn a Potential Claim into an Actual Claim  
Part 3 –  Chase Form Letter Demanding Indemnification 



 
 



FHA Assignments Do Not Overall Cause 
More Liability Risk – Just Different   

 
 

•  Lender claims overall are lower compared to 
non-FHA lending assignments: FHA insurance, 
greater scrutiny, better appraisal practices, lower 
loan limits – are all factors that decrease claims.  
The negative factors are higher LTV and lower 
borrower credit ability. 

•  Borrower claims are where we do see increased 
claims, as compared to “regular” assignments.  
Thus, let’s focus liability prevention there. 

 



FHA Liability Prevention: 
Use and Build on the FHA’s Guidance about 

Intended Use and Intended Users 
 
  



And, the FHA’s Advisory to Borrowers 
 
  



#1 Point for FHA Liability Prevention: 
Use and Build on Guidance about Intended Use/User 

 
  In your report, be sure to use the express wording given 

to appraisers in the FHA handbook regarding intended 
use and user: 
  

"The intended use of the appraisal is solely to assist FHA in 
assessing the risk of the Property securing the FHA-insured 
Mortgage (24 CFR § 200.145(b)). FHA and the Mortgagee are the 
intended users of the appraisal report. The FHA Appraiser does 
not guarantee that the Property is free from defects. The appraisal 
establishes the value of the Property for mortgage insurance 
purposes only.” 



#1 Point for FHA Liability Prevention: 
Use and Build on Guidance about Intended Use/User 

 
  Include additional language further restating and 

clarifying these issues – my suggestion: 
  
“Notwithstanding the pre-printed language on the fill-in form used to report 
this appraisal: (1) Pursuant to the requirements of HUD Handbook 4000.1, 
the intended use of this appraisal is solely to assist FHA in assessing the 
risk of the Property securing the FHA-insured mortgage; (2) FHA and the 
identified Lender/Client (the mortgagee) are the only intended users of the 
appraisal, and no borrower is intended to, or should, use or rely on the 
appraisal; (3) the appraisal establishes the value of the subject property for  
FHA’s and the Lender/Client’s mortgage underwriting only, (4) the appraisal 
is not a home inspection and does not replace the services of a home 
inspector, and (5) the appraiser does not guarantee that the subject property 
is free of defects.” 



n  Client(s) of the Appraiser.  Examples: 
n  Taxpayer who hired appraiser to provide value for return 
n  Divorcing spouse who hired appraiser 
n  Party to condemnation suit who hired appraiser as expert 
n  Parties who jointly engaged appraiser to determine 

purchase price or a rental rate for a lease renewal 
n  Opposing Parties.  Examples: 

n  Divorcing spouse on the other side of the case 
n  Opposing party who lost in litigation 

n  Other Appraisers 
n  Defamation, malicious prosecution, etc. 

Myth: “Only Appraisers who work for lenders get sued.”   
So, Who Sues Appraisers Engaged as “Experts” or Who 

Perform Other Non-Lending Work? 



n  Clients and parties already in litigation are likely under stress, angry 
or about to have worse problems, and they are already around 
lawyers – all of which makes them more likely to be potential 
claimants. (Follow your gut instincts about clients and matters.) 

n  Most common issues: 
 

n  Failure to disclose relevant information during retention. 
n  Plain errors and oversights (negligence) are exposed in the adversarial 

process. 
n  Acting as an advocate, overreaching, losing objectivity – leading to a poor 

result. 
n  Fee disputes leading to counterclaims about the quality of the work. 

Common Issues Underlying Claims Related to 
Expert Assignments 



Case Example: 
Conservation Easement Appraiser 



Case Example: 
Conservation Easement Appraiser 



Case Example: 
Conservation Easement Appraiser 



8 Basic Liability Prevention Tips  
1.  “Appraise” clients, parties and assignments for unreasonable 

risk – follow your survival instinct. 
2.  Focus on precise, narrow descriptions of intended use and 

intended user – can a party who you really don’t intend to rely 
on your report (like a borrower) twist your language? 

3.  Include a more detailed scope of work statement – consider 
stating what was not done. 

4.  Proofread your reports – even better, have another person 
proof them. 

5.  Get square footage right. 
6.  Disclose special conditions in clear plain English – don’t rely on 

canned phrases to explain unique issues. 
7.  When you use your own engagement agreements, be sure to 

get them signed.  
8.  Keep good workfiles – for several years longer than required by 

USPAP.  


