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Disclaimer…

• Water rights are complicated!

• The validity of water rights is highly case-specific.

• The availability of water rights is highly location-specific.

• Seek council!
• From water right attorneys

• From the Department of Ecology

• From the county



We manage water resources to meet the needs of 
people and the natural environment, in 

partnership with Washington communities.



Overview

• Water rights 101

• The Hirst decision and permit-exempt wells

• Rural water availability



What is a water right?

The right to use water:

• For a specific beneficial use.

• For a specific quantity.

• During a specified season.

• From a specific point of diversion 

or withdrawal.

• At a specific place.



Establishing a water right

Water rights can be established through:
• A “claim”;

• A permit application submitted to the Dept. of Ecology; or

• A permit-exempt use.

Prior Appropriation
• “First in time, first in right”.

• Seniority based on a priority date.



Maintaining a water right

Water rights are only valid to the extent that they are 
beneficially used.

• Abandonment: failure to use your water for a extended period of 
time and intention to give up the right.

• Relinquishment: failure to beneficially use your water for a period 
of 5 years or longer and failure to qualify for a “sufficient cause” 
of nonuse.

• See RCW 90.14.140.



Investigating the validity of a water right

• Just because a property “has a water right” that does not mean 
the right is valid (or fully valid).

• Due diligence on the “extent and validity” of the right is vital!
• When was the water first used on the property?

• Has the water right been continuously beneficially used on the property?

• Has there been 5 or more consecutive years of nonuse or partial nonuse?

• If not, did it qualify for an exception to relinquishment?

• Does the current water use match the elements on the water right?



SPECIAL TYPES OF

WATER RIGHTS



Permit-exempt wells

For certain groundwater uses, landowners may drill a well (and use the 
water) without first getting a water right permit from Ecology.

• Permit-exempt wells are still a water right and cannot impair senior users.

Under RCW 90.44.050, permit-exempt uses include:
• A single home or groups of homes (up to 5,000 gpd);

• Livestock (no gallon per day limit); 

• A non-commercial lawn or garden one-half acre in size or less (limited to reasonable 
use); and 

• Industrial purposes, including irrigation (up to 5,000 gpd).



Instream flow rules

“A water right for the river”
• Are set to protect fish, wildlife, and other instream resources

• Have a priority date

• Do not put water back instream

• Ecology doesn’t issue water rights that would impair instream flows at 
times they are not being met





The Hirst Decision and 
Permit-Exempt Wells



Whatcom County v. Hirst, et al. (2016)

• Appeal of Whatcom County’s Comprehensive Plan.

• Ruling in October, 2016 from the WA State Supreme Court.

Ruling

• The plan failed to sufficiently protect water resources under the GMA.

• Counties have an independent responsibility to ensure that new permit-exempt 
uses do not impair senior uses, including instream flows.

• Counties cannot allow even de minimus impairment to instream flows.





Negotiated Solution: ESSB 6091



Key Elements of 6091: Homebuilding

In Hirst basins:
• People can build homes using a permit-exempt well; 

potential impacts to instream flows authorized.

• $500 fee for each new home.

• Water use restrictions.

Did not affect:
• Basins with instream flow rules with specific 

requirements for permit-exempt uses, the Skagit, 
and the Yakima.

• Wells drilled before the bill passed. 

• Commercial, industrial buildings, or buildings not 
needing a building permit.



Key Elements of 6091: Other Provisions

• Projects and Funding: $300 million over 15 years for streamflow 
restoration projects statewide. 

• Planning: Significant planning effort to offset the impact of new permit-
exempt withdrawals.

• GMA: Counties can rely on Ecology rules for GMA compliance.

• Metering: Pilot program for metering new domestic uses in the 
Dungeness and Kittitas.

• Foster: Legislative task force to study the WA Supreme Court’s Foster
decision. 5 Foster pilot projects authorized.





SO, WHERE MIGHT WATER

BE AVAILABLE?



For new 
water 
right 
permits…



For new 
permit-
exempt 
withdrawals



Key Concepts

• The waters of Washington belong to the people of the state –
individuals can obtain the right to use water.

• Just because a property “has a water right” that does not mean 
the right is valid (or fully valid).
• Due diligence on the “extent and validity” of the right is vital!

• New water rights in many parts of the state are difficult (and 
time intensive) to obtain.



More Information

• “A Landowners Guide”

https://fortress.wa.gov/ecy/wrdocs/Wate
rRights/wrwebpdf/landownerguide-
2009-2ndEd.pdf

• The Dept. of Ecology website

https://ecology.wa.gov

https://fortress.wa.gov/ecy/wrdocs/WaterRights/wrwebpdf/landownerguide-2009-2ndEd.pdf
https://ecology.wa.gov/

