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I’m member of the California and 
Washington state bars, as well as a 
licensed insurance broker. My legal 
practice is entirely focused on real 
estate valuation issues and 
businesses. I wrote a book called 
Risk Management for Real Estate 
Appraisers and Appraisal Firms, 
published by the Appraisal Institute.

How Are Lawsuit Claims
Against Appraisers Currently?

• Infrequent, as a result of very low default rates 
on mortgages for the last 8 years and 
continuously rising real estate prices.

• Perhaps a slight recent increase because of 
financial circumstances relating to COVID.

• But keep this is mind: It’s appraisals performed 
at or near the peak of markets that become the 
subject of claims years later.
 Watch for complacency.

Appraiser Liability Claims
What Is a Professional Negligence Claim?

The key legal elements of a negligence claim:
 Duty owed by the defendant to the plaintiff to 

conform his or her conduct to a standard of 
care. 

 Breach of that duty – e.g., providing an inflated 
valuation or failing to produce a USPAP-
compliant appraisal or failing to report 
something that peer appraisers would have 
reported.

 Reliance by the plaintiff on the appraiser’s work.
 Actual damages to the plaintiff.

Who Sues Appraisers Most Frequently?

Who sues appraisers who perform appraisals for loans 
most frequently?

Presently, it’s the borrower about 60% of the time –
which will get me to one of my most important 
suggestions for preventing liability for most types of 
claims.  This can shift somewhat to lenders when 
mortgage defaults increase.
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Who Else Sues Appraisers?

 Borrowers/purchasers (>60% 
currently)

 Lenders (small v. big, bank v. 
alternative lenders)

 FDIC
 Sellers
 Other parties
 Real estate agents and 

brokers
 Other appraisers
 Litigants (expert work)
 Random third parties

 Very few AMCs
Slide 6
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Miami Appraiser Sued 
The House is Not as Big as He Reported

(Filed June 5, 2020)
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Miami Appraiser Sued 
The House is Not as Big as He Reported
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Case #1 – Miami Appraiser Sued 
The House is Not as Big as He Reported

Takeaways:
 Borrowers are the most common claimants.
 Square footage errors are the single-most 

common actual mistakes for which 
appraisers are sued.

 Pay extra attention to measuring and 
reporting square footage.

 Use additional language in reports directed at 
claims by borrowers (and sellers).
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WA Case re Appraiser Liability to Third Parties –
Schaaf v. Highfield
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But No Reliance

RockRock Group v. Value Logic, WA Court of Appeal
Opinion Published July 7, 2016

Recent Commercial Appraiser Liability Case:
RockRock Group v. Value Logic, WA Court of Appeals

Opinion Published July 7, 2016

• In mid-2006, a real estate developer had two adjacent 
properties near Spokane under contract for $475,000 and 
$300,000.

• One property was 51 acres; the other was 39 acres.
• Both were zoned partially “light industrial” and partially “rural 

traditional” (a classification permitting minimal use).
• The developer was seeking to flip the properties to other 

investors.
• LLCs were formed through which the purchases would be 

made with financing from RiverBank.
• RiverBank engaged Value Logic to appraise the properties –

the fees paid were $3,000 and $2,000.
• The appraisals, delivered in October 2006, valued the 

properties at $4,500,000 and $4,250,000.

RockRock Group v. Value Logic, WA Court of Appeal
Opinion Published July 7, 2016

• The reports contained the following limitations:

RockRock Group v. Value Logic, WA Court of Appeal
Opinion Published July 7, 2016

• The reports contained the following limitations:

RockRock Group v. Value Logic, WA Court of Appeal
Opinion Published July 7, 2016

• The developer received copies of the appraisals and 
showed them to prospective investors.

• Some of the investors received copies.
• The developer’s pitch was that the investor LLCs would 

be able to flip their interests quickly – the investors 
purportedly did not know that the developer had the 
properties under contract for far less than they were 
paying.

• Statements were made by the developer to investors 
such as: “with the appraisals I got . . . an idiot could get 
into these properties and make a quarter million 
dollars.”
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RockRock Group v. Value Logic, WA Court of Appeal
Opinion Published July 7, 2016

• The investor LLCs – one named RockRock Group and the other 
RussellRock Group – purchased 75% interests in the properties.

• RockRock paid $1.8m for its interest in the 53-acre property; 
RussellRock paid $1.63m for its interest in the smaller property. 

• RiverBank financed the purchases based on the appraisals and 
with personal guarantees from the investors in each LLC.

• After acquiring their interests, RockRock and RussellRock were 
not successful in re-flipping the properties themselves. The 
market tanked almost immediately after the purchases were 
complete.

• In 2009, payments came due on the loans, defaults occurred, 
and the investors were called on their guarantees.

RockRock Group v. Value Logic, WA Court of Appeal
Opinion Published July 7, 2016

• In 2009, a review appraiser for the bank found the original 
appraiser had overvalued the properties by applying a 
value per square to the entire properties based on “light 
commercial” zoning.

• Another appraiser valued the properties at $1,220,000 
and $520,000.

• In 2011, RockRock and RussellRock sued Value Logic, 
LLC and its two appraisers.

• The gravamen of the complaint was that Value Logic 
negligently overvalued the properties in 2006 and that the 
LLCs would not have completed the purchases but for the 
overstated values.

• The primary theory was negligence.
• The damages demanded by the plaintiffs exceeded 

$5,000,000.

RockRock Group v. Value Logic, WA Court of Appeal
Opinion Published July 7, 2016

• Value Logic moved for summary judgment, which was 
granted by the trial court on the basis that Value Logic did 
not owe the investors a legal duty. The WA Court of Appeals 
affirmed the judgment.

• Why? That good language in the appraisal reports (not 
contradicted by anything in the engagement agreements or 
by other evidence).

The Rulings Point to the Key to Winning a Majority of 
Negligence Cases

Using precise, narrow descriptions of 
intended use and user.

What About Residential Lending on the 1004?
Slide 23

My Risk Management Suggestion for Residential 
Appraisers Regarding the 1004?

Slide 24

Key language for residential lending appraisal reports:

The appraiser has not identified any purchaser, borrower or seller 
as an intended user of this appraisal, and no such party should 
use this appraisal for any purpose.  Such parties are advised to 
obtain an appraisal from an appraiser of their own choosing if 
they require an appraisal for their own use. Any reference to or 
use of this appraisal report by a purchaser, borrower or seller for 
their own purposes, including without limitation for the purposes 
of a property purchase decision or an appraisal contingency in a 
purchase agreement, is at such party’s own risk and is not 
intended or authorized by the appraiser.

Even though appraisal forms contain some similar language, it’s 
proven that having it written out separately is most effective.
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Let’s Apply That  What We Just Learned 
to Another Real Appraiser Claim Situation

• Review appraiser retained by lender 
prepares a review that is highly critical of 
another appraiser’s work.

• Lender drops the appraiser from panel, 
costing the appraiser tens of thousands of 
dollars in lost work.  Other lenders learn of 
the “blacklisting” and more work is lost.

• Reviewer on his own reports the appraiser 
to the state for USPAP violations and 
submits the review.  However, the state 
finds no errors and actually disciplines the 
reviewer for a poorly supported review.

• Can the damaged appraiser who lost tens 
of thousands in income because of the bad 
review sue the reviewer for professional
negligence? 

Slide 25

Contest for a “prize” 

Slide 26

Do Appraiser Floor Plans Violate Copyright Law?

• Appraisers often create floor plans of the structures located on properties they 
appraise and include those floor plans in their reports.  Many times, it’s an 
assignment condition.

• Companies are selling services that utilize walk-through videos taken by 
appraisers and other parties to create interior plans that depict precise room 
measurements and layouts. 

• Do such floor plans potentially violate copyrights held by the designers 
of the houses and buildings?

• This questions was posed to a federal appellate court last summer – and 
the answer didn’t come out the right way for professionals and 
companies that create and use floor plans of existing structures in their 
work. 

• The decision is entitled Designworks Homes, Inc. v. Columbia House 
of Brokers Realty, Inc., 9 F.4th 803 (8th Cir. 2021). 

• The losing defendants are now asking the U.S. Supreme Court to 
consider the issue.

Designworks Homes, Inc. v. Columbia 
House of Brokers Realty, Inc.

• From the petition for review:
“[T]he need for quick review is urgent. Until 
reviewed and reversed, the Eighth Circuit’s 
decision will cast legal doubt over every use of a 
floor plan in … preparing an appraisal for a 
mortgage, … The decision will affect millions of 
transactions in one of the most important sectors 
of our economy.”
• The case actually relates to floor plans used 

by real estate brokers and agents in their 
sales listings. 

• The facts of the case go back to the 1990s, 
when a developer named Charles James built 
and sold ranch style houses in Columbia, 
Missouri. 

Designworks Homes, Inc. v. Columbia 
House of Brokers Realty, Inc.

• More than 10 years later, the owners of two 
of the houses hired real estate brokerages 
to help them sell their homes. 

• One brokerage hired a contractor to 
measure and produce a computer-aided 
drawing of the home’s floor plan. The other 
brokerage had one of its agents measure 
the home’s dimensions herself. She 
apparently drew the floor plan on graph 
paper. 

• The MLS listing for each home included 
these floor plans for potential buyers to 
consider.

Designworks Homes, Inc. v. Columbia House of Brokers Realty, Inc.

4306 Melrose Drive
Columbia, Missouri 
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Designworks Homes, Inc. v. Columbia House of Brokers Realty, Inc.

Designworks Homes, Inc. v. Columbia House of Brokers Realty, Inc.

Designworks Homes, Inc. v. Columbia 
House of Brokers Realty, Inc.

• Several years later – in fact, eight 
years after one of the listings – Mr. 
James and his company 
Designworks Homes sued the 
brokers and agents in 2018 in 
separate lawsuits for alleged 
infringement of their copyrights in 
the “architectural works.” 

• It’s important to understand here 
that the lawsuits did not claim the 
defendants copied any of the 
original architectural drawings for 
the homes. 

• The defendants never saw those 
drawings or had access to them. 

• They were sued for creating and 
disseminating their own floor plans 
– just as appraisers would measure 
a property and then create their 
own drawing to include in a report.

Designworks Homes, Inc. v. Columbia 
House of Brokers Realty, Inc.

• But there is an important and 
common sensical limit. 

• The copyright protection for 
architectural works “does not 
include the right to prevent the 
making, distributing, or public 
display of pictures, paintings, 
photographs or other pictorial 
representations of the work, if the 
building in which the work is 
embodied is located in or ordinarily 
visible from a public place.” (17 
U.S.C. §120(a).) 

• In other words, people are permitted 
to take pictures of houses and 
buildings and use those pictures 
(and paintings and other “pictorial 
representations”). 

• Initially things looked good for the defense, the federal 
district court dismissed the builder’s claims, holding that 
floor plans fell within the exemption for “pictures” or “other 
pictorial representations” of an architectural work. 

• Last summer, however, the Eighth Circuit Court of Appeals 
reversed that dismissal, finding the opposite – that the 
exemption did not apply to floor plans.

Designworks Homes, Inc. v. Columbia House of Brokers Realty, Inc.

• If the Supreme Court does not accept review and does not reverse the 
Eight Circuit’s opinion, things will likely get a lot more confusing and 
difficult in connection with the creation and use of floor plans by agents 
and brokers, appraisers – and really any profession or business that 
engages in similar practices, such as property insurance or tax 
assessment. 

• The defendants seeking review have pointed out that “the social costs of 
the Eighth Circuit’s interpretation of the Copyright Act are enormous.” 

• Focusing onbrokers and agents, the defendants’ attorneys contend in 
the petition for writ of certiorari that the challenged appellate court 
decision will expose “hundreds of thousands of real estate companies 
and agents to suits for millions of prior advertisements featuring floor 
plans, each potentially resulting in a judgment of hundreds of thousands 
of dollars in statutory damages and attorney’s fees.” 

Designworks Homes, Inc. v. Columbia House of Brokers Realty, Inc.
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• Would this be a serious real-world risk for appraisers?  
Fortunately, most appraisals reports aren’t publicly displayed 
and, therefore, not as likely to find the attention of attorneys 
seeking to enforce architectural copyrights. 

• That the likelihood of “getting caught” is low may perhaps be 
unsatisfying.

• But there is another plausible defense – “fair use.” Four factors:

1) the purpose and character of the use, including whether such use 
is of a commercial nature or is for non-profit educational purposes;

2) the nature of the copyrighted work; 

3) the amount and substantiality of the portion used in relation to the 
copyrighted work as a whole; and 

4) the effect of the use upon the potential market for or value of the 
copyrighted work. 17 U.S.C. §107.

Designworks Homes, Inc. v. Columbia House of Brokers Realty, Inc.

Consider something like this:

The appraiser’s measurement and reporting of square footage, as 
well as any sketches or floor plans included in the report, are solely 
for the purpose of the appraiser’s analysis and should not be used 
or relied on by any party in connection with a different purpose, such 
as (without limitation) for a property purchase decision or 
determining a sales price. A property purchaser, borrower or seller 
should engage a professional of their own choosing, such as an 
architect or contractor, if the measurement of the property or a 
sketch or floor plan is needed for their own use.

Any measurements, sketches or floor plans included in this report 
may not be republished or distributed outside of the report, such as 
in connection with a listing of the property or in other sales 
information.

Appraisal Language re Measurements and Floorplans?

Appraiser’s Divorce Assignment Goes Bad

Slide 39

Appraiser’s Divorce Assignment Goes Bad

 In 2017, wife and husband are in a contentious divorce.
 They own two properties: their home in West Covina 

and a 4-unit rental in La Puente.
 Appraiser runs into husband who says he needs an 

appraiser for his divorce case.
 Mistake #1 happens – no engagement agreement.
 Appraiser values both properties - $835k for the home, 

and $850k for the rental property, for which he later 
issues a new report at $900k.

Slide 40

Appraiser’s Divorce Assignment Goes Bad

 Mistake #2 happens – appraiser reports both 
appraisals on standard Fannie Mae pre-printed report 
forms.

 Mistake #3 – appraiser doesn’t do a good job 
identifying his client/intended user in either report and 
just puts the last name.

 Wife agrees to a divorce settlement in court with the 
husband and claims she relied on the appraiser’s 
reports in making the settlement.

Slide 41

Appraiser’s Divorce Assignment Goes Bad

 The wife soon has regrets about the property 
settlement she accepted – another appraiser 
provides retrospective appraisals that are $175k 
and $205k lower.

 She files a complaint to BREA.
 Mistake #4 – the appraiser doesn’t report the 

disciplinary complaint to his E&O.
 BREA cites the appraiser.

Slide 42
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BREA Findings re Appraisal of Home Slide 43

Appraiser’s Divorce Assignment Goes Bad

 BREA cites the appraiser.
 The punishment is 15 hours of specified basic 

education with an exam, a 4-hour corrective education 
course run by the Appraisal Foundation, and a fine of 
$1,000.

 But it’s not over.
 The wife sues the appraiser – to recover what she 

thinks she should have received in value in the 
divorce.

Slide 44

Appraiser’s Divorce Assignment Goes Bad

 So, the appraiser is:
• Having to defense a case at his own expense that is 

more difficult, expensive to defense because he didn’t 
use good intended user language or an engagement 
agreement.

 Ultimately he does win. Why? In essence, under 
California law, an unhappy party on one side of a case 
can’t sue witnesses or other participants in the case, 
including expert witnesses.  (Exceptions exist for suing 
your own lawyer, your own expert and for malicious 
prosecution.)

 Lessons – use an engagement agreement, don’t misuse 
report forms, do a good job specifying who your client is, 
and report legal issues promptly if you’re insured.

Slide 45

Where to Find Sample Engagement Letters
Slide 46

What About that Limitation of Liability?
Do Appraisers’ Limitations of Liability Work?

• Let’s consider a NY case – Stabilis Fund II LLC v. CBRE, 
Inc., (N.Y. Sup. Ct. 2019).

• Defendant appraised a commercial property in default for 
a lender pursuant to a written engagement letter in 
October 2013 shortly before a foreclosure sale.

• The appraisal fee was $2,500.
• The crux of the claim is that the appraiser made a clear 

error in the report. He failed to include rental income from 
a tenant, resulting in a significantly lower valuation.

• The error resulted from a failure to update a spreadsheet 
in an earlier report.

• As a result, the lender alleges it permitted the property to 
be sold too cheaply at the foreclosure sale.

• Lender then sued the appraisal firm for $1.1 million.

Do Appraisers’ Limitations of Liability Work?

• The signed engagement letter had a relevant provision:

UNDER NO CIRCUMSTANCES WHATSOEVER SHALL 
EITHER PARTY BE LIABLE TO THE OTHER FOR ANY 
SPECIAL, CONSEQUENTIAL, PUNITIVE, OR INCIDENTAL 
DAMAGES OF ANY KIND WHATSOEVER.  IN NO EVENT 
WHATSOEVER SHALL EITHER PARTY'S TOTAL LIABILITY 
TO THE OTHER FOR DIRECT DAMAGES UNDER THE 
AGREEMENT OR ANY OTHER DAMAGES WHATSOEVER 
EXCEED IN THE AGGREGATE THE SUM OF TEN 
THOUSAND DOLLARS ($10,000.00).

• In a summary judgement motion, the firm asked for the 
court to rule that this provision is enforceable.

• How did the court rule?
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Do Appraisers’ Limitations of Liability Work?

• Court described the law:
“Contractual limitations of liability are generally enforced and serve 
a broad public purpose by limiting a parties' exposure to liability 
and keeping the costs of goods and services down. In order to 
circumvent the limitation of liability cap with respect to its breach of 
contract action, plaintiff is required to demonstrate that defendant's 
conduct constituted gross negligence, which "must smack of 
intentional wrongdoing.” . . . Gross negligence is conduct which 
"evinces a reckless indifference to the rights of others.”

• Court found: “that [the appraiser] made a calculation error 
by inserting an incorrect number in a spreadsheet does 
not constitute intentional wrongdoing.”

• Court rules: “ORDERED that defendant is entitled to 
summary judgment fixing plaintiff's damages at a 
maximum of $10,000 in accordance with the parties' 
contractual limitation of liability.” 

Do Appraisers’ Limitations of Liability Work?

Any use of or reliance on the appraisal 
by any party, regardless of whether such 
use or reliance is authorized or known 
by Appraiser, constitutes acceptance of 
all appraisal statements, limiting 
conditions, assumptions, and all other 
terms and conditions stated in this 
appraisal report.

Fair Housing Claim/Investigation

Two key federal laws:
 The first – and perhaps most common in legal actions 

relating to discrimination in appraisals – is the Fair 
Housing Act (FHA) enacted as part of the Civil Rights 
Act of 1968. Applies to appraisers, firms, AMCs, 
lenders – all parties:

“It shall be unlawful for any person or other entity whose 
business includes engaging in residential real estate-related 
transactions to discriminate against any person in making 
available such a transaction, or in the terms or conditions of 
such a transaction, because of race, color, religion, sex, 
handicap, familial status, or national origin.” (42 U.S.C. §
3605(a).)

 The second key law is the Equal Credit Opportunity 
Act (ECOA), which similarly makes it “unlawful for any 
creditor to discriminate against any applicant, with 
respect to any aspect of a credit transaction … on the 
basis of race, color, religion, national origin, sex or 
marital status, or age…” (15 U.S.C.§1691.)

the Fair Housing Claim/Investigation

1. Complaint to HUD – Office of Fair 
Housing and Equal Opportunity.

2. Complaint to a state agency.
3. Legal action in court, asserting 

Fair Housing Act and related 
claims.

4. And now – CFPB investigation. 

Four Primary Forms of Legal Risk to Appraisers, AMCs 
and Lenders Relating to Fair Housing Claims:

Some Historical Perspective on Discrimination 
Complaints Against Appraisers

From the data of 6,200 claims, court complaints and disciplinary 
matters involving appraisers in all 50 states from 2002-2018:

• 4 complaints to HUD about allegedly discriminatory appraisals.

• 10 complaints to state agencies, including appraiser boards.

• 2 lawsuits alleging violations of Fair Housing Act or other forms 
of discrimination.

2020 to the present? 

 Far more complaints to HUD and state agencies than in those 16 
years. (100+ complaints to HUD.)

But:

 HUD – So far, no charges of discrimination involving appraisals 
issued 2020 to the present.

 HUD – So far, only one conciliation agreement publicly reported 
(3-8-21) during this period.

 Still only a few actual lawsuits asserting legal claims.

Reducing the Risk of Bias Claims
Key Items to consider:

• Most common trait of appraisals in discrimination claims 
observed by me: deficient work quality/negligence, lack of 
true analysis, boilerplate work.

• Pay extra attention to your neighborhood descriptions.

• Most residential situations involving alleged racial bias in 
2020-21 began with the ROV process. Non-responsive 
stances create anger and claims: “The Appraiser’s opinion of 
value stands.”

• Take a Fair Housing class, now.

Slide 54
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Reducing the Risk of Bias Claims
• Pay extra attention to your neighborhood descriptions!

“Sobrante Park is a neighborhood located in East Oakland, California, 
which is partially separated from the rest of the city by two railroad 
tracks and San Leandro Creek. It was built shortly after World War II, 
first as a White-Only Lockout and then gradually becoming a White flight 
red-zone in the mid to late 1950s, and in the early 1960s it became a 
working-class black neighborhood.”

“New Salishan remains one of the regions' neighborhoods most diverse 
by race, language, national origin, income, homeowner-renter, age, 
ability and disability.”

Slide 55

Austin v. Miller – Current Case
Slide 56

Austin v. Miller – Current Case
Slide 57

Austin v. Miller – Current Case
Slide 58

The U.S. Department 
of Justice Takes an 
Interest in the Case

Slide 59

Thank You

Peter Christensen
Christensen Law Firm
www.valuationlegal.com

peter@valuationlegal.com
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